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STATEMENT OF QUESTIONS PRESENTED. 

Case No. 11267. 

In the opinion of the appellant in this case, the question 
here involved is whether the District Court can award to 
the plaintiff therein counsel fees and costs in an action it 
has dismissed for lack of jurisdiction over the subject 
matter. 

Case No. 11268. 

In the opinion of appellee in this case, the question in¬ 
volved is whether an action for the support and mainte¬ 
nance of a child who is a non-resident and non-domiciliary 
of the District of Columbia can be maintained under the 
general equity jurisdiction of the District Court; or 
whether the District Court has jurisdiction to enforce a 
decree of a court of a foreign jurisdiction awarding ali¬ 
mony and maintenance. 
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COUNTERSTATEMENT OF THE CASE. 

Lois T. Scholia and Paul F. Scholia were divorced in 
Florida in 1949 (JA 5, 6). The Florida Court, besides 
granting the divorce awarded custody of the parties’ three 
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children to Lois T. Scholia and awarded her alimony and 
maintenance for the children. (The oldest child is now 
living with her father and is not a party to the action at 
bar). The Florida Court found that it had jurisdiction of 
the parties and the subject matter before it (JA 5, 6). 

The action brought below bv Lois T. Scholia was for 
maintenance for herself and the two children living with 
her. In addition to the equitable relief sought the com¬ 
plaint contained an action for debt in the sum of $500.00 
(JA 2 to 6, inc.). 

At the time of the filing of the complaint Lois T. Scholia 
and the two children were residents of New Alexandria, 
Virginia (JA 2). 1 At that time defendant Paul F. Scholia 
was a resident of the District of Columbia and maintained 
his office in the District (JA 2, 3; 7). 2 

Neither party to the action below raised any question as 
to the jurisdiction of the Florida Court (JA 5) or its power 
to enter the decree and make the awards it entered and 
made (JA 5, 6). No such question is attempted to be raised 
here. 

STATUTES INVOLVED. 

In addition to the statutes referred to by Lois T. Scholia 
(L.T.S. Br. 3, 4) the following section of the District of 
Columbia Code is also pertinent: 

“Sec. 11-755. Jurisdiction—Criminal and civil branch 
—Exclusive in certain actions—Service of process — 
Judgments—D u ratio n—D ocket ing—F ees. 

(a) The Municipal Court for the District of Colum¬ 
bia, as established by this subchapter shall consist of 
a criminal and a civil branch. The court and each 
judge thereof shall have and exercise the same powers 
and jurisdiction as were heretofore had or exercised 
by the Police Court of the District of Columbia or by 

1 New Alexandria is in Fairfax County, and is approximately 9 miles distant 
from the District of Columbia, according to information furnished by the 
American Automobile Association. 

2 Since the end of 1951 defendant Paul F. Scholia has lived in Maryland. 
He still maintains his office in the District of Columbia. 
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the Municipal Court of the District of Columbia or the 
judges thereof on the effective date of this subchapter 
and in addition the said court shall have exclusive jur¬ 
isdiction of civil actions, including counterclaims and 
crossclaims, in which the claimed value of personal 
property or the debt or damages claimed, exclusive of 
interest, attorneys’ fees, protest fees, and costs, does 
not exceed the sum of $3,000 and, in addition, shall 
also have exclusive jurisdiction of such actions against 
executors, administrators and other fiduciaries: * • * ” 
(Supp. VII, D. C. Code, 1940 Ed.) 

STATEMENT OF POINTS. 

(as to Case No. 11,267) 

Paul F. Scholia relies upon the following point in the 
case in which he is appellant: 

A court which lacks jurisdiction to entertain an action 
lacks the power to award any judgment therein. 

SUMMARY OF ARGUMENT. 

(For the sake of conciseness and continuity Paul F. 
Scholia will direct his argument first to Case No. 11,268, 
in which he is appellee, and then to Case No. 11,267, in 
which he is appellant). 

Case No. 11,268. 

The District Court properly dismissed the case for lack 
of jurisdiction: 

1. Children must be domiciliaries or residents of the Dis¬ 
trict of Columbia to maintain an action for support under 
the General Equity Jurisdiction of the District Court. 

2. The District Court lacks jurisdiction to enforce the 
decrees or judgments of a court of a foreign jurisdiction. 

3. The District Court did not have jurisdiction to enter¬ 
tain the debt claim incorporated in the complaint as a sum 
less than $3,000.00 was claimed. 
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Case No. 11,267. 

The District Court erred in awarding counsel fees and 
costs to plaintiff after dismissal of the case for lack of 
jurisdiction over the subject matter: 

4. A Court which is without jurisdiction to entertain an 
action is without power to award costs and counsel fees 
therein. 

ARGUMENT. 

1 . 

Children Must Be Domiciliaries or Residents of the Dis¬ 
trict of Columbia to Maintain an Action for Support 
Under the General Equity Jurisdiction of the District 
Court. 

The complaint contains no jurisdictional statement. In 
her brief to this Court Lois T. Scholia states that her ac¬ 
tion was brought pursuant to the general equity jurisdic¬ 
tion of the District Court as granted under Sec. 11-306, 
1940 Ed. District of Columbia Code (L.T.S. Br. pp. 2, 6). 

However, her actions in the case subsequent to the filing 
of the complaint disavow such an intent. Knowing that 
all the parties to the case had lived in the District of Co¬ 
lumbia upon occasions prior to the time the complaint was 
filed (both before and after the Florida divorce was 
granted) and that Lois T. Scholia had moved from the Dis¬ 
trict to Virginia with the two children only a month or 
more before commencing her action below, and that she 
worked in Virginia (all of which facts are of record herein 
JA 2; 7; 9; 11), Paul F. Scholia, assuming it was intended 
to be brought pursuant to Sec. 11-306 of the Code, thought 
at the outset that it was possible that the District Court did 
have jurisdiction of the action under the case of White v. 
White, 80 U. S. App. D. C. 156, 157; 150 F. 2d 157. Ac¬ 
cordingly he answered the complaint and filed a counter¬ 
claim for custody of the children (JA 7 to 10, inc.). Lois 
T. Scholia at once questioned the jurisdiction of the Court 
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to entertain the counterclaim. In connection therewith j 
she stated unequivocally that she and the children were not, j 
never had been and did not intend to be domiciliaries of the 
District of Columbia (JA 11). This disclosure taken with 
the language of the complaint led Paul F. Scholia to raise 
the question of jurisdiction of the case. 3 j 

As Lois T. Scholia claims no connection with the Dis-1 
trict of Columbia for herself and the two children she can- ! 
not invoke the aid of its courts. White v. White . supra .' 

This Court has already held that for a child to be able J 
to maintain an action for support under Sec. 11-306 of the j 
Code he must be a domiciliary of the District of Columbia. | 
The case of Schneider v. Schneider , 78 U. S. App. D. C. j 
3S3, 141 F. 2d 542, was unquestionably brought pursuant! 
to Sec. 11-306 of the Code. The complaint contained aj 
jurisdictional statement to that effect and was otherwise 
obviously not grounded upon a decree of a court of a for-! 
eign jurisdiction. This Court held that the action was[ 
maintainable because the child’s domicile was, at the time' 
the action was brought, the District of Columbia. There! 
are no reported cases holding to the contrary. 

3 In a footnote on page 10 of her brief, Lois T. Scholia quotes from the| 
Memorandum of Points and Authorities filed by Paul F. Scholia in opposition! 
to the Motion to Dismiss the counterclaim. Argument on or explanation or 
the meaning of a short phrase taken out of context does not seem to be per-j 
tinent here; suffice it to say that the purport of the Memorandum was to thc| 
effect that Lois T. Scholia was not disputing the Court’s jurisdiction ever thef 
main action; therefore, she could not dispute its jurisdiction over an action ancil- 
lary thereto. That question is not before this Court. The aforesaid Memorandum 
was filed before Lois T. Scholia laid to rest any question of jurisdiction thalf 
might have been based on domicile or prior residence in the District by her 
Rebuttal Affidavit in support of her Motion to Dismiss the Counterclaim (JA 
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2 . 

The District Court Lacks Jurisdiction to Enforce the De- 
i crees or Judgments of a Court of a Foreign Jurisdiction. 

Except for the statement of Lois T. Scholia that her 
action below was brought pursuant to Sec. 11-306 of the 
Code, the complaint itself would seem to indicate that it 
was brought under the Florida decree and to enforce the 
same (JA 2 to 6, inc.). If that be so, the action should 
have been dismissed. 

Florida law preserves to its Courts the right to pros¬ 
pectively modify and change decrees awarding alimony, 
maintenance for minors, and custody of minors (Martin- 
dale & Hubbell, 1952, Florida Law Digest, Divorce, Ali¬ 
mony, Childen). Therefore, insofar as future payments 
of alimony or maintenance for the minors are concerned, 
the Florida decree is not a final judgment and consequently 
not entitled to full faith and credit by Courts of other 
jurisdictions (People of the State of New York, ex rel 
Halve[f v. Halvey, 330 U. S. 610; 67 S. Ct. 903, 910; Sistare 
v. Sistare, 218 IT. S. 1; 30 S. Ct. 6S2; Restatement of the 
Law, Conflict of Laws, Sec. 433; Nelson, Divorce and Arv- 
nulment, Vol. 3, 2d Ed., Ch. IV, Secs. 33:44 to 33:47, inc.). 

This question has heretofore been determined by this 
Court. In 1935 a woman who had obtained an absolute 
divorce, award of alimony and custody of the parties’ minor 
child in a foreign jurisdiction (Maryland), instituted in 
the Supreme Court of the District of Columbia (now the 
United States District Court for the District of Columbia) 
an action in which she asked the Court for a judgment for 
the amount of alimony provided under the divorce decree 
then claimed to be in arrears, and specific performance of 
the Maryland decree. The trial court dismissed the action 
on the ground that it lacked jurisdiction to entertain it. 
This Court in affirming the dismissal ( Grant v. Grant , 64 
App. D. C. 146, 147) said: 

“It will be observed that plaintiff does not seek in 
this case to recover a judgment at law against defend- 
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ant for the amount of alimony which he owes to her, 
but seeks to employ the processes of this Court to 
enforce the decree already entered and now in force 
in the Maryland court. AVe know of no authority for 
such a proceeding. It is true that under Article 4 sec. 
1 of the Federal Constitution, the decree of the Mary¬ 
land court awarding alimony to the plaintiff is en¬ 
titled to full faith and credit in this jurisdiction. But 
execution cannot issue in this court upon the Maryland 
decree until it first be made a judgment here. * * * 

“In our opinion, accordingly the appellant was not 
entitled to the enforcement of the Maryland decree as 
such, by the processes of our courts in respect either 
to the collection of the alimony allowed to her, or the 

custody of the child as granted to her by that court. 

♦ * # 


Only to the extent that payments provided under the 
Florida decree have accrued and become due and payable 
may it be sued on in the Courts of the District of Columbia. 
For that purpose the proper action is one at law for debt 
(Davis v. Davis, 29 App. D. C. 258; Grant v. Grant, supra ); 
{Gullet v. Gullet, 80 U. S. App. D. C. 73; 149 F. 2d 17). 

3. 

The District Court Lacked Jurisdiction to Entertain the 
Debt Action Incorporated in the Complaint. 

The amount claimed due by reason of arrearages payable 
under the Florida decree was $500.00 (JA 4). The Mu¬ 
nicipal Court for the District of Columbia has exclusive 
jurisdiction of civil actions in which the amount involved, 
exclusive of interest, costs and attorney’s fees does not ex¬ 
ceed $3,000.00 (Supp. VII, D. C. Code, 1940 Ed. Sec. 11-755). 

Paul F. Scholia does not intend to infer hereby that the 
District Court would have lacked jurisdiction to award 
judgment for the $500.00 claimed arrearages in alimony, if 
the action brought below had been otherwise maintainable. 
That question is not before the Court and, therefore, does 
not require consideration. In this connection Paul F. 
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Scholia simply points out that inasmuch as the amount 
claimed in the debt action incorporated in the complaint 
is for a sum not in excess of $3,000.00, the District Court, 
being without jurisdiction to entertain the equitable action, 
was without jurisdiction to pass upon the debt claim. 

4. 

A Court Which is Without Jurisdiction to Entertain an 
Action is Without Power to Award Costs and Counsel 
Fees Therein. 

There are no reported cases in which plaintiff’s counsel 
has requested the Court to assess attorney’s fees after 
dismissal of a case for lack of jurisdiction. Upon occasion 
the Court has been asked to assess costs after dismissal for 
lack of jurisdiction. These cases uniformly hold that the 
Court has no power to award costs. The only reported 
District of Columbia case in point is that of Mclver v. 
Wattles, 22 U. S. (9 Wheat.) 650, 6 L. Ed. 182 (1824) in 
which it was held that where the action is dismissed for 
want of jurisdiction the Court has no power to award costs. 

The settled practice of the Federal Courts, upon dis¬ 
missal for want of jurisdiction, has been to disallow costs 
on the ground of want of power. Citizens Bank of Louisi¬ 
ana v. Cannon , 17 S. Ct. 99, 164 U. S. 319. 

The want of jurisdiction presents a total want of power 
to give costs, United States v. Jar dine, 81 F. 2d 747; Wilner 
v. United States, 68 F. 2d 442. 4 It follows that if the Court 
cannot award costs it cannot award counsel fees. 

4 The Wilner ease was taken to the Supreme Court of the United States 
and reversed, but the costs question was not there raised or passed upon (54 
S. Ct. C41; 292 U. S. 617; 78 L. Ed. 1475; 54 S. Ct. 840; 292 U. S. 571; 
78 L. Ed. 1434). 
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CONCLUSION. 

In view of the above it is respectfully submitted that the 
order of the District Court dismissing the case for lack of 
jurisdiction of the subject matter should be affirmed; and 
that judgment of the District Court awarding counsel fees 
and costs should be reversed. 

Elizabeth R. Young, 

605 Southern Building, 
Washington 5, D. C., 
Attorney for 
Appellant in No. 11267 , 
Appellee in No. 11268. 







United States Court of Appeals, 

r -, Fcr thj r ppea 

For the District of Columbia Circuit'''* - .' of Cz/-, . • 

r_-, __ ' 7 ’ 6;a C i r cuit 


JAM 21 tcri, 


No. 11267 






Paul F. Scholla, Appellant, 


Lois T. Scholla, Individually and as Next Friend of her 
son, Paul Frederick Scholla, Jr., and her daughter, 
Barbara Jean Scholia, minors, Appellee . 


PETITION FOR REHEARING 


To the Honorable Judges of the Untied States Court of 
Appeals for the District of Columbia Circuit: 

Appellant respectfully petitions the Court for a rehear¬ 
ing of its decision and opinion of January S, 1953, affirming 
the judgment of costs and attorney’s fees to counsel for 
Lois T. Scholla of the United States District Court for the 
District of Columbia in this proceeding. 

I 

STATEMENT 

This case was argued, together with case numbered 11268 
of this Court (Lois T. Scholla, Individualy and as Next 
Friend of her son, Paul Frederick Scholla, Jr., and her 
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daughter, Barbara Jean Scholia, minors, v. Paul F. Scholia) 
on May 21, 1952, before a Division of this Court consisting 
of Circuit Judges Clark, Proctor and Washington, and on 
January 8, 1953, the Court handed down its joint opinion 
and decision in the two cases. Therein (in case Xo. 11267) 
the Court affirmed the judgment of the District Court 
awarding costs and attorneys’ fees to counsel for Lois T. 
Scholia. 

Inasmuch as the objections to the judgment awarding 
counsel fees and costs were too narrowly grounded consid¬ 
ering the nature of the entire case and the separate findings 
upon which the District Court granted the motion to dis¬ 
miss the complaint and awarded counsel fees and costs, this 
petition is reluctantly made and only because the judgment 
awarding counsel fees of $250.00 so clearly appears er¬ 
roneous. 

II 

IN EQUITABLE ACTIONS IN THE DISTRICT OF COLUMBIA FEES 
WHICH MAY BE TAXED AS COSTS ARE LIMITED BY STATUTE 

In equitable actions the District Court may, in its dis¬ 
cretion, assess costs against either party, but the compen¬ 
sation to counsel that mav be taxed as costs is limited and 
prescribed by statute (Cahill v. Bryan (1950), S7 U. S. App. 
D. C. 271; 184 F. (2d) 277; Sec. 11-1502 and Sec. 11-1503 
D. C. Code, 1940 and 1953 Eds.). 

The counsel fee awarded Lois T. Scholia’s attorneys is 

* 

not authorized under the above-mentioned sections of the 
Code. Xor is it authorized under the provisions of the Code 
allowing assessment of counsel fees in domestic relations 
cases, namely Sec. 16-410 and Sec. 16-413, inasmuch as Lois 
T. Scholia was divorced when she brought her action in the 
District Court and she did not obtain her divorce in the 
District of Columbia. 
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in 

LOIS T. SCHOLLA WAS NOT THE WIFE OF APPELLANT WHEN 
SHE BROUGHT HER ACTION BELOW; NOR IS THE AWARD 
OF COUNSEL FEES AUTHORIZED BY SECTION 1S-413 OF 
THE D. C. CODE. 1953 ED. 

The District Court its empowered to award counsel fees 
in certain specified equity cases, but the case at bar is not 
includible therein. 

Section 16-410 of the Code empowers the District Court 
to award suit money to waves suing for divorce or main¬ 
tenance. But the judgment of the District Court is not 
sustainable under this statute because Lois T. Scholia was 
not the wfife of appellant w T hen she brought her action be¬ 
low. At the time Lois T. Scholia brought her action in the 
District Court she wrns not Paul F. Scholia’s wife. She 
and he had been divorced in Florida, and this Court in af¬ 
firming the judgment of dismissal in Case No. 11268 has 
held that Florida divorce to be res judicata and entitled to 
full faith and credit by the Courts of the District of Co¬ 
lumbia. 

This valid divorce is a bar to the award of counsel fees 
and costs authorized by Sec. 16-410 of the Code, which did 
not exist in the Tolman (1 App. D. C. 299); Shaw (2 App. 
D. C. 204); Bates (79 U. S. App. D. C. 14); Melvin (76 U. S. 
App. D. C. 56) and Lesh (21 App. D. C. 475) cases. All of 
those cases except the Melvin case were actions for main¬ 
tenance brought by wives against husbands. In none there¬ 
of had the parties been previously divorced. In none there¬ 
of was divorce sought. In the Melvin case an Arkansas 
divorce was pleaded in bar, but the District Court found 
that divorce to be void. This Court found no error in the 
lower court’s ruling on that point. 

As above stated this Court has held to be valid the Flor¬ 
ida action in which the relationship of wife and husband 
theretofore existing between appellee and appellant was 
forever and completely dissolved. 
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Xor is the judgment awarding counsel fees of $250.00 sus¬ 
tainable under Section 16-413 of the Code. This statute 
permits the District Court to retain jurisdiction of cases 
in which it has divorced people for future actions involving 
alimony and custody. But this statute does not authorize 
the award because the Schollas were not divorced in the 
District of Columbia. 


CONCLUSION 

Appellant respectfully submits that the petition for re¬ 
hearing should be granted. 

Elizabeth R. Young, 

605 Southern Bldg., 
Washington 5, D. C. 
Attorney for Appellant 
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ney for Lois T. Scholia, at his address, 912 American Se¬ 
curity Building, Washington, D. C. 

Elizabeth R. Young, 
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